
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



522 YALE LAW JOURNAL 

court-martial had no jurisdiction to try them on a charge of murder, because 
they were not at the time of the offense or of the trial members of the land 
or naval forces and because the trial occurred in time of peace. Held, that the 
district court correctly dismissed the petition. Kahn v. Anderson (Jan. 31, 
1921) U. S. Sup. Ct. Oct. Term, 1920, No. 421. 

The enactment which authorized the establishment of the military prisons at 
Rock Island and Fort Leavenworth made all persons confined therein amenable 
to trial by courts-martial, under the rules and articles of war, for offenses com- 
mitted during confinement. U. S. Rev. St. sec. 1361. The Act of June 18, 1898, 
provided that soldiers sentenced to dishonorable discharge and confinement 
should be subject to the laws relating to the administration of military justice 
until discharged from such confinement. 30 Stat, at L. 484. The second article 
of war, as contained in the Act of June 3, 1916, subjected to the articles of war 
"all persons under sentence adjudged by courts-martial." 39 Stat, at L. 208. 
Colonel Winthrop, the leading American authority upon military law, was of 
the opinion that such enactments could not be constitutionally construed to 
apply to offenses committed by soldiers whose sentences to dishonorable dis- 
charge had been executed. He argued that such soldiers had ceased to be part 
of the land or naval forces and were therefore within the protection of the 
Fifth Amendment. 1 Winthrop, Military Law (1st ed. 1886) no, 121-129. His 
argument did not find support either with the Attorney General or with the 
federal District Courts. It was met by two answers : first, that the military 
prison is a part of the military establishment and subject to military jurisdic- 
tion, so that an offense committed therein is a case arising in the land forces ; 
second, that the statute necessarily limits the power of a court-martial to sever 
the connection of a convicted soldier with the army. Notwithstanding the 
execution of the sentence, he still retains his military status. Ex parte Wild- 
man (1876, D. C. D. Kans.) Fed. Cas. 17653a; In re Craig (1895, C. C. D. Kans.) 
70 Fed. 969; 16 Op. Atty. Gen. 292. The Supreme Court, in a dictum, had 
assumed the constitutionality of the provision as applied to military prisoners. 
Carter v. McClaughry (1902) 183 U. S. 365, 383, 22 Sup. Ct. 181, 188. In the 
instant case it summarily dismisses the claim of unconstitutionality by referring 
to the above cases, saying that "the principles upon which they rest adequately 
demonstrate the unsubstantial character of the contention." As to the conten- 
tion that the trial occurred "in time of peace," the court held that the phrase did 
not contemplate "a mere cessation of hostilities, but peace in the complete sense, 
officially proclaimed." See Hamilton v. Kentucky Distilleries Co. (1919) 251 
U. S. 146, 40 Sup. Ct. 106; (1919) 29 Yale Law Journal, 113. 

Equity — Cancellation of Instruments — Effect of the Maxim of "Clean 
Hands" on Infant's Right to Relief. — The plaintiff, a moving picture actress 
domiciled in California, entered into contracts in New York with the defendants, 
New York corporations, for services to be performed in New York and Cali- 
fornia. Under the law of New York she was an infant but under the law of 
California she was of age. Before the expiration of these contracts she repre- 
sented to the Keeney Corporation that she was free to accept employment and 
contracted with it for her exclusive services. The defendants refused to 
release her and notified the Keeney Corporation of their claim. The plaintiff 
filed a bill to have the original contract cancelled and to enjoin the defendants 
from interfering with her employment by others. Held, that equity would not 
give affirmative relief to one coming into court with unclean hands to "repudiate 
her pledged word of honor," even though she were only morally bound. Car- 
men v. Fox Film Corporation and William Fox Vaudeville Company. (Nov. 10, 
1920) U. S. C. C. A. 2d, Oct Term. 1920, No. 29. 

It is wel! settled that equity will not aid one who has acted in bad faith or 
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unfairly even if he has kept "within the law." Weeghman v. Killifer (1914, C. 
C. A. 6th) 215 Fed. 289; Harton v. Little (1914) 188 Ala. 640, 65 So. 951; 
see 1 Pomeroy, Equity Jurisprudence (4th ed. 1918) sec. 398. Here this principle 
comes into sharp conflict with the absolute power of an infant to disaffirm his 
contract. Whether this power will have to be modified to meet existing business 
conditions, especially in the "movie" industry, where youth plays so large a part, 
is an important question of policy for the courts. An entering wedge has 
already been driven. In New York an injunction has been granted to restrain 
an infant from violating his contract not to use his employer's list of customers 
for a period after he left his employ. Mutual Milk and Cream Co. v. Prigge 
(1906) 112 App. Div. 652, 98 N. Y. Supp. 458; see Notes (1906) 20 Harv. L. Rev. 
64. A recovery of premiums on an insurance policy made during infancy and 
later disaffirmed has also been denied. Link v. N. Y. Life Insurance Co. (1909) 
107 Minn. 33, 119 N. W. 488; contra, Simpson v. Prudential Ins. Co. (1903) 
184 Mass. 348, 68 N. E. 673. To prevent the use of equity to aid in "contract 
jumping" would seem to be the next logical step. 

Equity — Specific Performance— Indemnity for Dower Interest. — The defen- 
dants were partners in real estate operations. They contracted to sell land to 
the plaintiff, but finding that the property was increasing in value, they refused 
to perform, giving as an excuse that the wife of one of them refused to release 
her dower interest. The plaintiff brought this bill for specific performance. 
Held, that the plaintiff was entitled to a decree for performance with indemnity 
for the dower interest, since the wife collusively refused to join in the convey- 
ance. Schefrin v. Wilensky (1920, N. J. Ch.) in Atl. 660. 

In general, where a vendor has contracted to convey a larger estate than he 
has, the vendee is entitled to specific performance of the contract with an 
abatement in the purchase price for that part of or interest in the property 
which the vendor is unable to convey. See Mortlock v. Butter (1804, Ch.) 10 
Ves. 202, 316; see Notes (1912) 25 Harv. L. Rev. 731; 2 Pomeroy, Equitable 
Remedies (1st ed. 1905) sec. 831. An exception in some jurisdictions is where 
the outstanding interest is dower. 2 Pomeroy, op. cit., sec. 834 ; see 36 Cyc. 745. 
Two main reasons are given for this exception. In the first place a decree for 
specific performance in such a case tends indirectly to exert pressure on the wife 
and upset domestic relations. Haden v. Falls (1914) 115 Va. 779, 80 S. E. 576. 
But this reason does not apply where there is collusion between husband and 
wife, as in the instant case, or misrepresentation on the part of the wife, since 
the wife no longer is an innocent party in the matter. Stein v. Francis (1910, 
N. J. Ch.) 109 Atl. 737. Secondly, the difficulty of computing the value of the 
inchoate dower because of the contingencies thereof, has been held to be so 
great that a fair abatement or indemnity cannot be determined. Long v. Chand- 
ler (1914) 10 Del. Ch. 339, 92 Atl. 256. Where the dower is consummate the 
difficulty is less, and a court has granted an abatement in such a case where 
it might not have done so had the dower been inchoate. Bostwick ij>. Beach 
(1886) 103 N. Y. 414, 9 N. E. 41 ; Roos v. Lockwood (1891, Sup. Ct.) 59 Hun. 
181, 13 N. Y. Supp. 128; but see Compione v. Eckert (1920, Sup. Ct.) no Misc. 
703, 182 N. Y. Supp. 137. The difficulty of calculation depends to a great extent 
on the dower statutes of the jurisdiction. Therefore no general rule based on 
this argument is possible. An abatement may be unfair, as the dower may never 
vest. But an indemnity which returns to the vendor if the dower does not vest 
has been held to work no great hardship on the vendor. Minge v. Green (1912) 
176 Ala. 343, 58 So. 381. Although it may be to the disadvantage of the purchaser 
and against public policy by rendering the land unmarketable. Minge v. Green 
(1912) 176 Ala. 343, 365, 58 So. 381, 388. Many courts have held that neither 
reason is sufficient to take such a case out of the general rule. Bethell v. McKin- 



